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ON  APRIL 11, 1980,THE UNITED NATIONS CRE-
ated the Convention on Contracts for the
International Sale of Goods (CISG), also referred

to as the Vienna Convention, since the diplomatic con-
ference which finalized the CISG took place in that city.
The CISG was the result of work begun in 1968 by the
United Nations Commission on International Trade Law
(UNCITRAL), the core legal body of the United Nations
in the field of international law.

UNCITRAL was created by the General Assembly of the
United Nations in 1966 “to further the progressive harmo-
nization and unification of the law of international trade
by,” among other mandates,“preparing or promoting the
adoption of new international conventions, model laws
and uniform laws and promoting the codification and
wider acceptance of international trade terms,provisions,
customs and practices, in collaboration, where appropri-
ate, with the organizations operating in this field.”

According to its Preamble, the CISG was premised
upon the beliefs “that the development of international
trade on the basis of equality and mutual benefit is an
important element in promoting friendly relations
among States,” and “that the adoption of uniform rules
which govern contracts for the international sale of
goods and take into account the different social, eco-
nomic and legal systems would contribute to the
removal of legal barriers in international trade and pro-
mote the development of international trade.”

In furtherance of its lofty goals, the CISG is “a work-
manlike attempt to devise legal rules and practical pro-
cedures for international sales transactions”through lan-
guage “free of legal shorthand, free of complicated legal
theory and easy for businessmen to understand,” since
“it is, after all, businessmen who must understand the
meaning of the provisions.”

Adoption by the United States.  Any nation seeking
to be a “Contracting State,”and, thus,bound by the terms
of the CISG, must have the Convention ratified, accept-

ed or approved by its government. In addition to the
United States of America, which adopted the CISG effec-
tive Jan. 1, 1988, there are currently (as of March 2005)
65 States which have adopted the CISG, including
Canada, all of the members of the European Union
(other than the United Kingdom, Ireland, Malta and
Portugal), Switzerland, the Russian Federation,Australia,
The Peoples Republic of China, Republic of Korea and
Israel,as well as several Latin American countries, includ-
ing Mexico,Argentina and Colombia.

Application of the CISG.  Pursuant to Article 1, the
CISG only applies to contracts involving the sale of
goods when the parties' places of business are in differ-
ent States, and: when the States are Contracting States;
or when the rules of private international law lead to
the application of the law of a Contracting State.

Although the CISG does not specifically define what con-
stitutes “contracts involving the sale of goods,” such a con-
tract has been defined as “a contract 'pursuant to which
one party (the seller) is bound to deliver the goods and
transfer the property in goods sold and the other party (the
buyer) is obliged to pay the price and accept the goods.'”
The CISG also does not define the term “goods,” but that
term has been defined to include “moveable and tangible”
(as opposed to “intangible,”e.g.intellectual property) goods
regardless of whether they are new or used.

In addition, the CISG does not define “the concept of
'place of business' ” as used in Article 1, other than indi-
rectly in Article 10,which states that “if a party has more
than one place of business, the place of business is that
which has the closest relationship to the contract and
its performance, having regard to the circumstances
known to or contemplated by the parties at any time
before or at the conclusion of the contract.” However, it
is clear that “[the] internationality requirement [of the
CISG] is not met where the parties have their relevant
place of business in the same country.”

The CISG does not universally apply to all contracts
involving the sale of goods between parties from differ-
ent countries, since certain types of contracts are specif-
ically excluded from the scope of the Convention. For
example, the CISG does not apply to sales of “goods
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bought for personal, family or household use” (i.e. con-
sumer goods), or to “stocks, shares, investment securi-
ties, negotiable instruments or money.” Also, the CISG
does not apply to “contracts in which the preponderant
part of the obligation of the party who furnishes the
goods consists in the supply of labor or other services”
(i.e. contracts for personal and professional services).

When ratifying the CISG, the United States specifical-
ly excluded application of subparagraph 1(b) of Article
1, as permitted by Article 95 of the Convention.
However, when the parties to a covered contract for the
sale of goods have their primary places of business in
different countries that are Contracting States to the
CISG, the Convention automatically governs “the forma-
tion of the contract of sale and the rights and obligations
of the seller and the buyer arising from such a contract,”
unless, pursuant to Article 6 of the CISG, all of the par-
ties to the contract “exclude the application of”(i.e.“opt-
out” of) the Convention based upon evidence of clear
intent to do so. For U.S. companies, a failure to contrac-
tually exclude application of the CISG can have signifi-
cant legal consequences in the event of a dispute
between the parties.

U.C.C. v. CISG. Under American law, contracts for 
the sale of goods are governed by Article 2 and related pro-
visions of the Uniform Commercial Code (U.C.C.), as

adopted by the individual States. In a dispute over a con-
tract for the sale of goods subject to American law, the
U.C.C.,as adopted and interpreted by the forum—state,or
lex contractus, will provide the primary legal framework
for interpretation and enforcement of contract terms.

Although both the CISG and Article 2 of the U.C.C. are
intended to unify the law of commercial transactions
involving the sale of goods, they differ in interpretation
and application of fundamental elements of a contract,
and various legal issues which arise in contractual dis-
putes.These differences are primarily due to the distinc-
tions in contract law between common law jurisdictions,
such as the United States and the United Kingdom, and
the Civil Law tradition of the continental European coun-
tries, which has its original basis in Roman law.

For example,under the U.C.C.,a long-established legal
doctrine known as the “Statute of Frauds”requires that a
contract for the sale of goods for the price of $500 or
more be in writing.Yet,Article 11 of the CISG specifical-
ly allows for a contract for the international sale of
goods to be made verbally between the parties, and, in
the event of a dispute, will permit a party to use “any
means,” including the oral testimony of witnesses, to
prove the existence of the alleged verbal agreement.

Pursuant to another longstanding American legal doc-
trine known as the “Parol Evidence Rule,” when the par-
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continued from page 45

ties have executed a written contract,
verbal (parol) statements or agree-
ments allegedly made by the parties
during the negotiations which lead to
creation of the agreement cannot be
used in a subsequent dispute to con-
tradict any terms contained in the
written contract. However,Article 8(3)
of the CISG permits introduction of
verbal statements allegedly made dur-
ing such negotiations as evidence in a
contract dispute governed by the
Convention.

In addition, the offer or revocation
of a proposed agreement under the
CISG is effective upon its receipt by
the offeree, as opposed to the U.C.C.'s
“mailbox” rule, which makes an offer
or revocation effective upon mailing.
Also, unlike American law, the remedy
of specific performance, where the
breaching party is compelled by the
court to complete performance in a
contract, is emphasized in the CISG, as
it is in the Civil Law countries.

Thus, if a U.S. company wants
American law to apply to a contract for
the international sale of goods gov-
erned by the CISG, it should negotiate
and include in the prospective con-
tract both an unambiguous opt-out
provision pursuant to Article 6 and a
choice-of-law provision which estab-
lishes that a particular American state's
law,and more specifically, that Article 2
of the U.C.C. as interpreted by the
courts of that state, will control in the
event of a dispute between the parties.

If such provisions are not included in
a contract otherwise governed by the
CISG, case law interpreting the CISG
from Contracting States throughout
the world could ultimately control
even a U.S. court's disposition of criti-
cal terms in the subject contract, and
determine the substantive rights and
obligations of the parties thereto, since
U.S. courts have decided few cases
involving application of the CISG rela-
tive to other Contracting States. n

Matthew A. Peluso, Esq., is an attorney
with Stryker, Tams & Dill, LLP based in
Newark.
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